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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  231 
(FRL  1292-6) 

Denial  or  Reatrlctlon  of  Disposal  Sites; 
Section  404(c)  Procedures 

AQENCV;  EnWronmental  Protection 

Agency. 

action:  Rule. 

summary:  These  regulations  establish 
the  procedures  to  be  used  when  EPA  is 
considering  the  use  of  Section  404(c)  of 
the  Clean  Water  Act  to  prevent  the 
discharge  of  dredged  or  fill  material  into 
a  defined  area  in  the  waters  of  the 
United  States.  Under  section  404  of  that 
Act,  permits  are  issued  by  the  Corps  of 
Engineers  for  the  disposal  of  dredged  or 
fill  materia)  at  specified  sites  in  the 
waters  of  the  United  States. 

Section  404(c)  gives  the  Administrator 
authority  to  prohibit  or  withdraw  the 
specification  of  a  site  as  a  disposal  site 
or  to  deny  or  restrict  use  of  a  disposal 
site.  In  efiect,  section  404(c)  authority 
may  be  exercised  before  a  permit  is 
applied  for,  while  an  application  is 
pending,  or  after  a  permit  has  been 
issued.  In  each  case,  the  Administrator 
may  prevent  any  defined  area  in  waters 
of  the  United  States  from  being  specified 
as  a  disposal  site,  or  mhy  simply  prevent 
the  discharge  of  any  specific  dredge  or 
fill  material  into  a  specified  area.  In 
either  case,  the  Administrator  must 
determine,  after  notice  and  opportunity 
for  public  hearing,  that  the  discharge  of 
material  will  have  an  unacceptable 
adverse  effect  on  municipal  water 
supplies,  shellfish  beds  and  fishery 
areas  (including  spawning  and  breeding 
grounds),  wildlife  or  recreational  areas. 
EFFECTIVE  OATE:  October  9. 1979. 
ADDRESS;  Comments  submitted  on  these 
regulations  may  be  inspected  at  the 
Public  Information  Reference  Unit,  EPA 
Headquarters,  Room  2922,  Waterside 
Mall,  401  M  Street,  SW.,  Washington, 
D.C.  20460,  between  8  a.m.  and  4  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  G.  Davis,  Chief,  404  Section, 
Criteria  and  Standards  Division  (WH- 
585),  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  D.C. 
20460.  telephone— 202-472-3400. 
SUPPLEMENTARY  INFORMATION: 

Section  404(c]  of  the  Clean  Water  Act 
(CWA),  33  U.S  C.  §  1344(c),  was  initially 
enacted  in  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972,  Pub. 

L.  92-500, 86  Stat.  816.  These  are  the  first 
regulatione  implementing  section  404(c) 


to  be  published.  The  regulations 
establish  procedures  to  be  used  by  EPA 
in  considering  the  use  of  section  W(c) 
to  prevent  the  discharge  of  dredged  or 
fill  material  into  a  de^ed  area  in 
waters  of  the  United  States.  The 
regulations  were  proposed  in  the 
F^eral  Register  on  March  13, 1979  (44 
FR 14578).  Public  comment  was  received 
on  the  proposal  for  60  days.  These 
regulations  reflect  comments  received. 

Section  404  of  the  Clean  Water  Act 
establishes  a  permit  program, 
administered  by  the  Secretary  of  the 
Army,  acting  through  the  Chief  of 
Engineers  of  the  U.S.  Army  Corps  of 
Engineers,  to  regulate  the  discharge  of 
dredged  or  fill  material.  Under  that 
program,  permits  are  issued  for  the 
disposal  of  dredged  or  fill  material  at 
specified  sites  in  the  waters  of  the 
United  States.  Under  section  404(g) 
states  may  receive  approval  from  the 
Administrator  to  administer  permit 
programs  for  sites  in  certain  waters  of 
the  United  States  in  lieu  of  the  program 
administered  by  the  Corps  of  Engineers. 
Applications  for  section  404  permits  are 
evaluated  by  the  Corps  and  by  states 
using  guidelines  devleoped  by  the 
Administrator  under  section  404(b). 
These  guidelines  are  contained  in  40 
CFR  Part  230.  The  Chief  of  Engineers 
may  issue  a  permit  that  is  inconsistent 
with  those  guidelines  only  if  the 
economic  impact  of  the  site  on 
navigation  and  anchorage  warrants  it. 

Section  404(c)  gives  the  Administrator 
authority  to  prohibit  or  withdraw  the 
specification  of  a  site  as  a  disposal  site 
or  to  deny  or  restrict  use  of  a  disposal 
site.  In  effect,  section  404(c)  authority 
may  be  exercised  before  a  permit  is 
applied  for,  while  an  application  is 
pending,  or  after  a  permit  has  been 
issued,  in  each  case,  the  Administrator 
may  prevent  any  defined  area  in  waters 
of  the  United  States  from  being  specified 
as  a  disposal  site,  or  may  simply  prevent 
the  discharge  of  any  specific  dredge  or 
fill  materia]  into  a  specified  area.  In 
either  case,  the  Administrator  must 
determine,  after  notice  and  opportunity 
for  public  hearing,  that  the  discharge  of 
material  will  have  an  unacceptable 
adverse  effect  on  municipal  water 
supplies,  shellfish  beds  and  fishery 
areas  (including  spawning  and  breeding 
grounds),  wildlife  or  recreational  areas. 
The  Administrator  may  also  use  section 
404(c)  where  the  site  in  question  is 
covered  by  a  state  404  permit  program. 

The  Administrator’s  section  404(c) 
authority  should  not  be  confused  with 
his  right  to  comment  on  and  object  to 
permit  applications.  Under  the  Corps’ 
regulations  (33  CFR  323.5  and  325.3), 

EPA  has  an  opportunity  to  comment  on 


and,  where  appropriate,  to  object  to 
applications  for  Corps  permits. 
Similarly,  under  section  404(j),  EPA  may 
also  comment  on  and  object  to 
applications  for  state  permits.  While  the 
Corps  may  in  certain  circumstances 
override  EPA’s  objections  to  a  permit 
application,  it  may  not  override  the 
Administrator’s  veto  of  a  site  under 
section  404(c).  Nor  should  section  404(c) 
authority  be  confused  with  the 
Administrator’s  obligation  under  section 
309  of  the  Clean  Air  Act  to  comment  on 
environmental  impact  statements 
prepared  for  section  404  projects  and  to 
refer  such  projects  to  the  Council  on 
Environmental  Quality  when  he  finds 
them  to  be  environmentally 
unsatisfactory. 

Comments,  objections  to  Corps 
permits,  and  CEQ  referrals  may  be 
based  on  any  kind  of  environmental 
impacts,  including  ones  prohibited  by 
the  section  404(b)  guidelines,  effects  on 
air  quality,  and  increased  noise. 
Objections  to  state  permits  may  be 
based  on  any  of  the  grounds  specified  in 
the  Consolidated  Permit  Regulations,  44 
FR  34244,  June  14, 1979.  On  the  other 
hand,  404(c)  authority  may  be  exercised 
only  where  there  is  an  unacceptable 
adverse  effect  on  municipal  water 
supplies,  shellfish  beds  and  fishery 
areas  (including  spawning  and  breeding 
grounds),  wildlife  or  recreational  areas. 
The  section  404(b)(1)  guidelines  provide 
the  substantive  criteria  by  which  the 
acceptability  of  a  proposed  discharge  is 
to  be  judged. 

Comm''nts  on  the  Proposed  Section 
404(c)  Regulations 

In  keeping  with  EPA’s  policy  to 
involve  the  public  in  the  development  of 
the  404(c)  regulations  public  comments 
were  received  by  the  Agency  during  the 
official  60-day  comment  period  dating 
from  March  13, 1979  to  May  14, 1979.  As 
of  May  14,  we  had  received  29 
comments  from  the  following  sources: 
Federal  agencies — 2,  state  agencies — 4, 
conservation  groups— 4,  industry — 14. 
others — 5.  These  comments  have  been 
considered  in  the  development  of  the 
final  guidelines. 

The  discussion  which  follows 
responds  to  the  comments  received  on 
the  proposed  regulations.  Changes  made 
in  the  final  form  of  the  regulations  in 
response  to  public  comment  are 
discussed  as  are  the  Agency’s  response 
to  significant  comments  that  did  not 
lead  to  changes.  The  citations  in  the 
discussion  of  comments  are  to  sections 
of  the  final  404(c)  regulations. 

Use  of  404(c)  Before  Permit  Application 

A  number  of  commenters  objected  to 
the  use  of  404(c)  to  protect  a  site  before 
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there  is  a  permit  application  to  use  the 
site.  Seve^  augued  that  such 
prospective  use  was  outside  the  scope  of 
section  404(c).  eidier  beause  they 
interpreted  t^  phrase  “any  defined 
area"  to  refer  to  an  area  defined  during 
the  permit  process  or  because  they  felt 
that  pre-permit  vetos  would  not  be 
practical.  One  commenter  cited  some 
legislative  history  to  support  his 
objection.  On  the  one  hand,  several 
other  commenters  not  only  argued  that 
section  404(c)  gave  EPA  the  authority  to 
use  its  veto  pre-permit,  but  also  argued 
that  EPA  should  provide  more  explicitly 
for  such  use.  and  exercise  it  as  the 
preferred  course. 

EPA  feels  that  the  statute  clearly 
allows  it  to  use  404(c)  before  an 
application  is  filed.  First,  the  statute 
says  that  die  Administrator  is 
authorized  to  take  action  “whenever"  he 
makes  certain  determinations.  Second, 
the  actions  he  is  authorized  to  take  are 
not  limited  to  permit  situations.  Rather, 
he  may  prohibit  the  specification  of  a 
site  or  deny  or  restrict  the  use  of  a  site 
for  specification.  Hie  phrase  “any 
defined  area"  does  not  lead  to  a 
contrary  conclusion.  That  phrase  merely 
means  that  a  404(c)  action  must  be 
directed  at  a  partic^ar  or  identifiable 
area  rather  than  “wetlands"  or  some 
other  generic  category.  The  Corps  does 
not  “define"  areas  through  the  permit 
process:  it  “specifies"  them. 

EPA  also  feels  that  there  are  strong 
reasons  for  including  this  pre-permit 
authority  in  the  present  regulations. 

Such  an  approa^  will  facilitate 
planning  by  developers  and  industry.  It 
will  eliminate  frustrating  situations  in 
which  someone  spends  time  and  money 
developing  a  project  for  an 
inappropriate  site  and  learns  at  an 
advanced  stage  that  he  must  start  over. 
In  addition,  advance  prohibition  will 
facilitate  comprehensive  rather  than 
piecemeal  protection  of  wetlands. 

EPA  disagreed  with  those  commenters 
who  felt  that  the  regulations  did  not 
make  the  pre-permit  application  of 
404(c)  explicit  enough.  The  number  of 
objections  to  pre-permit  use  refutes  that 
fear.  Because  the  regulations  as 
proposed  already  cover  the  pre-permit 
situation,  EPA  did  not  adopt  one 
organization’s  suggestion  for  a  separate 
procedure  for  that  situation.  EPA's 
procedure  is  quite  similar  to  the  one 
suggested  by  the  commenter.  For 
example,  EPA  agrees  that  it  is 
appropriate  to  have  the  Administrator 
have  ^e  opportunity  to  make  the  final 
determination  to  eiuure  coiuistency. 

One  commenter  said  that  pre-permit 
actioiu  were  inappropriate  because  it 
would  be  itiq>rBctical  to  identify 


unacceptable  adverse  effects  before  a 
specific  discharge  is'proposed.  At  least 
in  theory,  there  are  i^tances  where  a 
site  may  be  so  sensitive  and  valuable 
that  it  is  possible  to  say  that  any  filling 
of  more  diat  X  acres  will  have 
unacceptable  adverse  effects.  In  those 
instances,  where  likely  adverse  impacts 
caimot  be  identified,  404(c)  will  not  be 
used. 

Certain  commenters  asked  why 
advance  use  of  404(c)  was  necessary  in 
light  of  the  advance  identification 
provisions  in  40  CFR  230.7.  That 
provision  merely  aids  in  planning;  it 
does  not  carry  Ae  weight  of.  or  comply 
with  the  requirements  of,  404(c). 

Use  of  404(c)  After  bsuance  of  a  Permit 

A  number  of  commenters  objected  to 
the  use  of  404(c]  after  the  issuance  of  a 
permit  by  the  Corps  or  a  state,  arguing 
either  that  such  action  was  outside  the 
scope  of  section  404(c),  that  such  action 
was  unfair,  or  diat  404(c)  did  not  apply 
at  all  to  sites  covered  by  state  programs. 
Several  people  suggested  criteria  to  limit* 
the  use  of  section  404(c)  after  permit 
issuance. 

EPA  feels  that  an  important 
distinction  should  be  drawn  between 
the  Agency's  right  to  use  404(c)  after 
issuance  and  its  choice  to  do  so.  The 
statute  on  its  face  clearly  allows  EPA  to 
act  after  the  Corps  has  issued  a  permit; 
it  refers  twice  to  the  “withdrawal  of 
specification,"  which  clearly  refers  to 
action  by  EPA  after  the  Corps  has 
specified  a  site  (e.g.  issued  a  permit  or 
authorized  its  own  work). 

On  the  other  hand,  EPA  recognizes 
that  where  possible  it  is  much  preferable 
to  exercise  this  authority  before  the 
Corps  or  state  has  issued  a  permit,  and 
before  the  permit  holder  has  begun 
operations.  As  stated  in  the  preamble  to 
the  proposed  regulations,  it  is  EPA's 
policy  to  try  to  resolve  environmental 
problems  before  permit  issuance.  This 
policy  is  based  on  both  a  concern  for  the 
plight  of  die  applicant,  and  a  desire  to 
protest  the  site  before  any  adverse 
impacts  occur.  Nonetheless,  one  can 
anticipate  that  there  will  be 
circumstances  where  it  may  be 
necessary  to  act  after  issuance  in  order 
to  carry  out  EPA's  responsibilities  under 
the  Clean  Water  Act.  For  example,  new 
information  may  come  to  EPA's 
attention;  there  may  be  new  scientific 
discoveries;  or  in  very  rare  instances, 

EPA  may  not  receive  actual  notice  of  the 
Corps'  intent  to  issue  a  permit  in 
advance  of  issuance.  While  these  are 
the  most  likely  occasions  necessitating 
404(c)  actimi  after  issuance,  EPA  does 
not  wish  to  unwittingly  restrict  action  in 
other  appropriate  circumstances. 
Therefore,  the  regulations  do  not  restrict 


EPA's  right  to  act  after  a  permit  has 
been  issued.  EPA  agrees  with  the 
suggestion  of  one  commenter  that  the 
Corps  or  State  should  have  an 
opportunity  to  suspmid.  modify,  or 
revoke  a  permit  before  use  of  section 
404(c)  in  such  a  situatum.  The 
consultation  provisions  provide  such  an 
opportunity. 

Some  commenters  appeared  to  think 
that  EPA  would  use  4(KI(c)  to  invalidate 
discharges  whidi  had  already  taken 
place  tmder  a  valid  permit.  Iliis  is  a 
misinterpretation  of  the  regulations. 
Under  the  statutory  scheme.  404(c)  can ' 
only  be  used  to  prevent  discharges.  On 
the  other  hand,  in  evaluating  the 
adverse  effect  of  a  future  discharge.  EPA 
may  consider  the  cumulative  impact  of 
past  as  well  as  future  discharges. 

EPA  agrees  with  the  suggestion  that  it 
would  be  inappropriate  to  use  404(c) 
after  issuance  of  a  permit  where  the 
matters  at  issue  were  reviewed  by  EPA 
without  objections  during  the  permit 
proceeding,  or  where  the  matters  at 
issue  were  resolved  to  EPA's 
satisfaction  during  the  permit 
proceeding,  unless  substantial  new 
information  is  first  brought  to  the 
Agency's  attention  after  issuance. 

Some  commenters  suggested  that  the 
regulations  provide  for  bonding  or 
reimbursement  in  the  event  that  404(c)  is 
used  after  issuance.  There  is  no 
provision  in  the  statute  for  such  a 
measure,  and  we  do  not  think  that  there 
will  be  any  need  for  such  protection, 
given  our  policy  of  restraint  on  the  use 
of  404(c)  after  issuance. 

Two  commenters  questioned  the  use 
of  404(c)  when  a  permit  had  been  issued 
by  a  state,  citing  the  provision  in  404(j) 
for  objecting  to  state  permits  as  an 
exclusive  remedy.  However,  the 
legislative  history  for  the  1977 
amendments  to  tihe  CWA  states 
expressly  that  404(j)  was  not  intended  to 
restrict  the  Administrator's  authority 
under  404(c).  (Senate  Report,  Legis. 

Hist.,  VoL  3.  p.  711;  Senator  Stafford, 

Ibid  p.  914.)  Of  course,  as  a  practical 
matter,  it  usually  be  simpler  for  EPA 
to  object  under  404(j)  than  to  use  404(c). 
and  it  is  our  expectation  that  we  will  use 
that  procedure  to  the  extent  practicable. 

Emergency  Provision 

A  number  of  comments  related  to  the 
provision  in  S  231.7  for  emergency 
suspensions  of  permits  where  the 
Administrator  has  reason  to  believe  that 
there  is  an  imminent  danger  of 
irreparable  harm  to  the  404(c)  resources 
and  the  public  health,  interest,  or  safety 
requires  and  the  Corps  refuses  to 
suspend  the  permit  under  its  own 
procedures.  Some  commenters  objected 
to  this  provision  because  they  objected 
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to  any  action  under  404(c)  after  permit 
issuance.  This  objection  is  dealt  with 
above.  Others  conceded  EPA’s  right  to 
act,  but  argued  either  that  404(c)  did  not 
permit  suspension  without  opportunity 
for  prior  hearing,  or  that  the  scope  (e.g. 
triggering  circumstances)  of  the 
emergency  provision  was  too  broad  or 
too  restrictive. 

Although  some  commenters 
applauded  the  inclusion  of  the  proposed 
emergency  provision,  none  of  them  gave 
any  reasons  to  justify  the  provision. 
Because  there  is  some  doubt  concerning 
our  authority,  EPA  has  decided  to  delete 
this  provision,  relying  instead  on  the 
Corps’  own  suspension  authority  and 
section  504  as  written.  Therefore,  the 
emergency  provision  has  been  changed 
to  provide  that,  when  a  permit  has 
already  been  issued  and  the 
Administrator  perceives  an  imminent 
danger  to  the  resources  mentioned  in 
404(c),  he  may  ask  the  Corps  or  state  to 
suspend  the  permit  (which  it  may  do 
under  its  regulations)  and/or  may  go  to 
court  for  a  preliminary  injunction  to  stop 
the  discharge. 

Unacceptable  Adverse  Effect — Criteria 
fw  Action  Under  404(c) 

Several  commenters  asked  for  a  more 
spedfic  definition  of  “unacceptable 
adverse  effects."  EPA  considered  these 
comments,  and  the  proposed  substitutes, 
and  concluded  that  some  clarification 
was  needed.  The  definition  has, 
therefore,  been  changed  to  read  as 
follows: 

Impact  on  an  aquatic  or  wetland  ecosystem 
which  is  likely  to  result  in  a  significant 
degradation  of  municipal  water  supplies 
(including  surface  or  ground  water)  or 
significant  loss  of  or  damage  to  fisheries, 
shellfishing,  or  wildlife  habitat,  or  recreation 
areas.  In  evaluating  the  unacceptability  of 
such  impacts,  consideration  should  be  given 
to  the  relevant  portions  of  the  section 
404(b)(1)  guidelines  (40  CFR  Part  230). 

Several  people  observed  that  the 
unqualified  reference  to  the  404(b)(1) 
guidelines  was  misleading,  since  the 
guidelines  are  concerned  with  a  greater 
range  of  resources  than  404(c)  is.  To 
avoid  any  misunderstanding,  the 
reference  now  reads,  “the  relevant 
portions  of  the  section  404(b)(1) 
guidelines.” 

Several  commenters  argued  that  any 
determination  of  “unacceptability" 
should  be  based  on  a  cost/benefit 
analysis  which  takes  into  account  the 
benefits  of  the  proposed  project.  In 
EPA’s  view,  section  404(c)  does  not 
require  a  balancing  of  environmental 
benefits  against  non-environmental 
costs  such  as  the  benefits  of  the 
foregone  project  This  view  is  based  on 
the  language  of  404(c)  which  refers  only 


to  environmental  factors.  The  term 
“unacceptable”  in  EPA’s  view  refers  to 
the  significance  of  the  adverse  effect — 
e.g.  is  it  a  large  impact  and  is  it  one  that 
the  aquatic  and  wetland  ecosystem 
cannot  afford.  Wben  Congress  intended 
EPA  to  consider  costs  under  the  Clean 
Water  Act  it  said  so  (see,  for  example, 
section  304(b)(2)(B)).  It  is  significant  that 
in  paraphrasing  the  criteria  for  404(c), 
the  Conference  Report  merely  referred 
to  activities  which  will  "adversely 
affect”  the  listed  resources.  (Leg.  Hist.. 
Vol.  1,  p.  325.)  The  remarks  of  Senator 
Muskie  during  the  debate  on  the 
Conference  Report  also  confirm  that  the 
criteria  for  exercise  of  404(c)  were 
environmental.  In  short,  there  is  no 
requirement  in  404(c)  that  a  cost/benefit 
analysis  be  performed,  and  there  is  no 
suggestion  in  the  legislative  history  that 
the  word  “unacceptable"  implies  such  a 
balancing.  On  the  other  hand,  one  of  the 
basic  functions  of  404(c)  is  to  police  the 
application  of  the  404(b)(1)  guidelines. 
Tlierefore,  those  portions  of  the 
guidelines  relating  to  alternative  sites 
may  be  considered  in  evaluating  the 
unacceptability  of  the  environmental 
impact.  For  example,  the  Administrator 
can  take  into  accoimt  the  fact  that  the 
alternative  sites  or  methods  are  or  are 
not  available,  so  that  the  loss  of 
resotirces  is  avoidable  or  unavoidable. 
Of  course,  even  when  there  is  no 
alternative  available,  and  "vetoing”  the 
site  means  stopping  a  project  entirely, 
the  loss  of  the  404(c)  resources  may  still 
be  so  great  as  to  be  "unacceptable." 

Several  commenters  also  noted  that 
the  regulations  provided  that  a 
recommended  determination  need  only 
to  be  based  on  a  finding  that  a  discharge 
"could”  have  an  unacceptable  adverse 
effect.  They  recommend  that  this  be 
changed  to  "will"  to  reflect  the  statutory 
language.  EPA  has  retained  the  word 
"could"  for  the  proposed  determination 
but  changed  to  “would  be  likely  to"  in 
connection  with  the  recommended 
determination  and,  by  reference,  final 
determination.  The  word  "could"  is 
appropriate  for  the  early  stage  because 
the  preliminary  determination  merely 
represents  a  judgment  that  the  matter  is 
worth  looking  into.  While  EPA  has  used 
the  word  "would”  for  the  later  stages  in 
the  proceedings,  to  reflect  the  statutory 
language,  it  is  important  to  note  that 
absolute  certainty  is  not  required. 
Because  404(c)  determinations  are  by 
their  nature  based  on  predictions  of 
future  impacts,  what  is  required  is  a 
reasonable  likelihood  that  unacceptable 
adverse  effects  will  occtm — ^not  absolute 
certainty  but  more  than  mere 
guesswork. 


'  One  conunenter  asked  what  the  point 
of  404(c)  was  if  the  applicable  criteria 
were  Ae  same  as  those  which  the  Corps 
applied.  The  short  answer  is  that 
Congress  wanted  EPA  to  have  an 
opportunity  to  have  the  final  say  to 
prevent  si^iificant  adverse  effects. 
Moreover,  unlike  the  Corps,  EPA  can 
use  404(c)  to  protect  the  water  before 
someone  requests  a  discharge  permit 
(e.g.  before  ^e  Corps  is  involved). 

One  conunenter  suggested  that  the 
criteria  include  consideration  of  human 
health.  Because  of  the  specific  language 
of  the  statute,  EPA  cannot  consider 
human  health  under  404(c)  except  to  the 
extent  that  it  is  implied  by  the  factors 
listed.  For  example,  municipal  water 
supplies  relates  directly  to  human 
health;  some  adverse  effects  on  fish  and 
shellfish  might  also  be  injurious  to 
hiunan  health.  (The  emergency 
provisions  in  section  504  may  be 
available  when  effects  on  human  health 
are  outside  the  scope  of  section  404(c)). 

Adjudicatory  Hearings 

A  few  commenters  took  the  position 
that,  under  the  Administrative 
Procedure  Act,  EPA  must  provide  an 
opportunity  for  an  adjudicatory  hearing 
under  section  404(c),  at  least  where 
action  is  taken  after  issuance  of  a 
permit.  While  there  are  arguments  to  be 
made  on  either  side,  EPA  has  concluded 
that  adjudicatory  hearings  are  not 
required  and  that  a  voluntary  provision 
for  them  would  be  inappropriate  in  light 
of  the  strong  Congressional  desire  to 
minimize  delays  in  the  404  program.  The 
three  proponents  for  adjudicatory 
hearings  advanced  slightly  different 
theories  in  support  of  their  position.  One 
drew  an  analogy  between  the  404  and 
NTOES  programs,  for  which 
adjudicatory  hearings  are  required;  a 
second  took  the  position  that  the  veto  of 
a  permit  required  an  adjudicatory 
hearing;  and  the  third  asserted  that 
404(c)  established  an  independent 
licensing  authority  which  required  such 
hearings. 

’The  mere  fact  that  some  404(c)  actions 
may  be  considered  to  involve  licensing 
or  adjudication  does  not  mean  that 
formd  adjudicatory  hearings,  as 
described  in  sections  556  and  557  of  the 
APA,  are  required.  Section  554(a)  of  the 
APA  provided  that  those  procedures 
apply  only  to  adjudicatitms  "required  by 
statute  to  be  determined  on  the  record 
after  opportunity  for  an  agency  hearing." 
Section  404  does  not  requi^  that  the 
Administrator’s  determination  be 
confined  to  the  record;  indeed,  it 
expressly  provides  that  the 
Administrator  is  to  "consult"  with  the 
Corps  in  addition  to  offering  a  hearing. 
Moreover,  it  is  significant  that  the  same 
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language  which  appears  in  section 
404(c)  (“notice  and  opportunity  for 
public  hearing”)  also  appears  in  sections 
404(a)  and  404(e),  and  has  not  been 
interpreted  to  require  adjudicatory 
hearings  in  those  contexts.  Section 
404(e),  at  least,  clearly  involves 
rulemaking. 

Delay  and  Hme  Limits 

A  large  niunber  of  commenters  raised 
the  question  of  delays  in  permit 
processing  which  might  be  caused  by 
section  404(c).  Several  cited  section 
404(q)  in  support  of  an  argument  that 
404(c)  procedures  must  be  designed  to 
ensure  that  permit  processing  could  be 
concluded  in  90  days.  While  EPA  agrees 
that  it  is  important  to  eliminate 
urmecessary  delay,  the  Agency  does  not 
believe  that  404(q)  requires 
unreasonable  shortcuts  merely  to 
complete  processing  within  90  days. 

That  section  provides  that  the  90  day 
target  is  one  that  should  be  met  “to  the 
maximum  extent  practicable.”  Given  the 
fact  that  404(c)  proceedings  will  affect 
only  a  small  fraction  of  permit 
proceedings,  and  given  the  tight  time 
constraints  provided  by  these 
regulations,  EPA  believes  that  the  404(c) 
regulations  are  consistent  with 
Congress'  intent.  Moreover,  a  shorter 
schedule  would  undercut  the 
meaningfulness  of  the  opportunity  for 
hearing  and  the  consultative  process 
mandated  by  section  404(c). 

Several  commenters  also  raised 
questions  about  some  of  the  specific 
time  limits  included  in  or  omitted  from 
the  regulations.  EPA  considered  each  of 
these  suggestions  and  made  changes 
where  they  appeared  warranted. 

Starting  at  the  beginning  of  the  process, 
one  commenter  asked  for  a  requirement 
in  S  231.3  that  404(c)  be  initiated 
“immediately”  after  the  Regional 
Administrator  has  reason  to  believe  that 
the  discharge  might  have  unacceptable 
impacts.  This  suggestion  was  rejected 
because  it  ignores  the  Regional 
Administrator's  necessary  discretion  in 
deciding  when  to  act  or  whether  to  act 
at  all.  He  may  believe  that  such  impacts 
will  occur  but  see  no  realistic  prospect 
of  proving  a  case.  Or  there  may  be 
instances  where  the  Regional 
Administrator  also  has  reason  to  believe 
that  permitting  authority  will  deny  the 
permit.  In  such  an  instance,  a  404(c) 
proceeding  would  be  unnecessary.  In 
addition,  such  a  requirement  would  be 
hard  to  enforce,  since  the  trigger  is  so 
subjective. 

Another  commenter  suggested 
increasing  the  time  for  consultation  in 
S  231.3  bom  15  to  30  days.  Since  an 
extension  can  be  granted  under  $  231.8 
if  necessary  in  a  particular  case,  this 


time  limit  has  not  been  changed.  It 
should  be  easy  to  show  good  cause  for 
an  extension  for  such  consultations. 

Several  people  asked  that  the  time 
period  for  public  comment  be  limited  to 
not  more  t^n  30  days  (in  lieu  of  not  less 
than  30  days)  and  that  the  public 
hearing  be  held  not  more  than  21  days 
after  notice  (in  lieu  of  not  less  than  21 
days).  Another  conunenter  suggested  45 
days  notice  of  hearings.  EPA  has 
weighed  the  normal  notice  provisions  in 
EPA's  public  participation  regulations, 

40  CFR  25.5  (February  16, 1979),  against 
the  interests  of  expe^tion  in  404(c) 
proceedings,  and  concluded  the 
proposed  time  limits  should  not  be 
shortened.  The  Agency's  judgment  is 
that  shorter  time  periods  may  affect  the 
meaningfulness  of  the  public's 
opportunity  to  participate  in  the 
hearing/conunent  process.  On  the  other 
hand.  EPA  agrees  that  S  231.4(a)  and  (b) 
were  uimecessarily  open-ended  as 
written,  and  has  therefore  provided  for  a 
comment  period  of  not  less  than  30  days 
or  more  than  60  days.  A  comparable 
maximum  time  limit  on  the  public 
hearing  notice  has  not  been  established 
because  the  appropriate  time  will 
depend  on  the  particular  facts  of  the 
case  and  the  t^e  of  public  interest 
which  has  been  expressed. 

The  commenters  suggested  specific 
time  limits  for  the  close  of  the  record 
after  the  hearing  (one  week  or  15  days). 
The  second  suggestion  has  been 
adopted  with  the  understanding  that 
extensions  may  be  granted  under 
§  231.8. 

It  was  also  suggested  that  a  time  limit 
be  imposed  for  the  forwarding  of  the 
recommended  determination  and  record 
to  the  Administrator  (S  231.5(b)  and  (c)). 
Because  the  time  necessary  for  such 
action  may  depend  on  the  size  of  the 
record  and  since  unreasonable  delay  is 
unlikely,  EPA  has  simply  provided  that 
such  materials  shall  be  forwarded 
“promptly.” 

There  was  a  suggestion  that  the 
Administrator  consult  with  the  Corps 
and  state  within  15  days  (rather  than  30, 
as  provided)  of  receipt  of  the 
recommended  determination.  EPA 
believes  that  it  is  necessary  to  allow  30 
days  to  enable  the  Administrator  to 
review  the  record,  which  may  be 
extensive,  and  to  form  tentative  views 
on  the  likely  impacts  of  the  discharge 
before  consulting  with  the  Corps  or 
state.  Given  the  Administrator’s  many 
other  responsibilities  and  EPA’s 
intention  that  he  be  more  than  a  rubber 
stamp.  15  days  appears  uinealistically 
short. 

Several  commenters  pointed  out  that 
the  proposed  regulations  do  not  contain 
any  final  deadline  for  the 


Administrator's  final  determination. 

EPA  agrees  that  the  final  determination 
should  be  made  not  more  than  60  days 
after  receipt  of  the  recommendations 
and  administrative  record. 

Some  commenters  suggested  changes 
in  §  231.8  (extensions  of  time).  One  felt 
that  the  provision  should  be  omitted 
entirely,  and  another  suggested  limiting 
the  total  time  that  could  be  extended 
under  it  to  30  days.  The  first  suggestion 
was  rejected  because  the  Agency  feels 
that  fairness  to  participants  and  the 
interests  of  the  environment  necessitate 
at  least  some  degree  of  flexibility  in  the 
very  tight  time  periods  contained  herein. 
EPA  decided  it  was  not  necessary  to  put 
a  30  day  limit  on  the  section  because  it 
provides  that  extensions  can  only  be 
granted  upon  showing  of  good  cause; 
thus  if  extensions  are  unnecessary,  they 
will  not  be  granted,  and  if  there  is  good 
cause,  an  extension  should  not  be 
arbitrarily  foreclosed. 

Economic  Impact  Statement 

Several  commenters  suggested  that 
these  regulations  might  have  significant 
economic  impacts.  However  these, 
comments  were  not  very  specific  ^d 
seemed  to  be  premised  on  an 
assumption  that  a  large  number  of  sites 
used  by  one  or  more  industries  would  be 
vetoed.  As  explained  in  the  preamble  to 
the  proposed  regulations.  EPA  does  not 
expect  that  the  404(c)  authority  will  be 
used  very  often.  EPA  feels  confident 
that  most  environmental  problems  will 
be  prevented  through  the  routine 
operation  of  the  permit  program. 
Moreover,  the  use  of  404(c)  may  well 
have  some  economic  benefits  that 
outweigh  some  of  the  costs,  through  the 
use  of  pre-application  “vetoes”  before 
indust^  has  made  financial  and  other 
commitments  which  lock  it  into  a 
particular  project  design  and  location. 

One  commenter  asked  for  an 
economic  impact  statement  on  the 
groimds  that  section  404  already  has 
had  an  impact  on  irrigated  agriculture. 
However,  such  impacts  by  definition  are 
not  impacts  attributabie  to  the  proposed 
404(c)  regulations,  which  have  not  been 
used  yet.  Therefore.  EPA  sees  no  reason 
to  change  the  original  determination  that 
a  regulatory  analysis  of  these 
regidations  is  not  required  and  would 
not  be  useful. 

Evaluation  Plan 

One  commenter  objected  to  the 
evaluation  plan  which  was  developed 
pursuant  to  Executive  Order  12044,  on 
the  grounds  that  the  alloted  four  years 
was  too  much  time.  EPA  selected  four 
years  to  ensure  that  there  would  be  an 
adequate  data  base  to  assess  the 
effectiveness  of  the  regulations.  As 
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noted  earlier,  there  are  not  expected  to 
be  many  404(c]  actions,  and  the  Hrst 
few.  when  EPA  is  becoming  familiar 
with  these  procedures,  may  not  be 
wholly  typical.  Therefore  die  Agency 
still  feels  that  four  years  is  an 
appropriate  timetable  for  evaluating 
these  regulations. 

Public  Meeting 

One  commenter  requested  that  one  or 
more  public  meetings  be  held  to  explain 
and  receive  comments  on  these 
regulations.  Because  there  was  only  one 
such  request,  and  because  it  was 
received  at  the  very  end  of  the  comment 
period.  EPA  did  not  think  that  there  was 
sufficient  interest  to  warrant  setting  up  a 
meeting. 

Burden  of  Proof 

Some  commenters  objected  to  the 
proposed  regulations  tiecause  they  felt 
that  EPA  had  improperly  put  the  burden 
on  the  Corps  to  demonstrate  that  the 
discharge  would  not  have  unacceptable 
adverse  impacts.  This  objection  is  based 
on  a  misunderstanding  of  the 
regulations.  The  fact  that  the  Corps  is 
given  an  opportimity  to  demonstrate 
that  there  are  no  unacceptable  adverse 
impacts  before  the  first  public  notice  is 
issued  does  not  relieve  EPA  of  the 
responsibility  of  establishing  a  basis  for 
any  subsequent  determination  of 
unacceptable  adverse  effects.  The 
consultative  process,  which  is  required 
by  statute,  merely  gives  the  Corps  an 
opportunity  to  convince  the  Regional 
Administrator  that  there  would  be  no 
point  in  soliciting  evidence  from  the 
public. 

Other  objections  relating  to  burden  of 
proof  were  based  on  the  use  of  the  word 
“could”  in  connection  with  the  standard 
for  the  recommended  determination. 
While  EPA  does  not  agree  that  the  word 
"could"  improperly  creates  a 
presumption  against  the  discharge,  the 
word  has  been  changed  to  “would”  to 
allay  these  fears  and  conform  more 
closely  to  the  statutory  language,  as 
discussed  above  under  “Criteria  for 
404(c)  Actions.” 

Proposed  Determination 

Several  commenters  questioned  the 
reference  to  the  Corps*  regiilations  in 
connection  with  the  provision  in  §  231.3 
that  the  Corps  would  not  issue  permits 
for  a  site  after  notification  that  a  404(c) 
action  has  been  initiated.  EPA’s 
announcement  of  intent  to  start  a  404(c) 
action  will  ordinarily  be  preceded  by  an 
objection  to  the  permit  application,  and 
under  §  325.8  such  objection  serves  to 
halt  issuance  of  the  permit  until  the 
matter  is  resolved.  As  agreed  to  by  the 
Corps  (see  Appendix  A)  once  the  permit 


process  is  halted  by  the  objection,  EPA 
may  proceed  to  complete  the  404(c) 
proceeding  while  the  permit  is  held  in 
abeyance. 

The  promulgation  of  regulations  under 
404(c)  will  not  alter  EPA’s  present 
obligations  to  make  timely  objections  to 
permit  applications  where  appropriate. 

It  is  not  the  Agency’s  intention  to  hold 
back  and  then  suddenly  to  spring  a  veto 
action  at  the  last  minute.  The  fact  that 
404(c)  may  be  regarded  as  a  tool  of  last 
resort  implies  that  EPA  will  first  employ 
its  tool  of  “first  resort,”  e.g.  comment 
and  consultation  with  the  permitting  ■ 
authority  at  all  appropriate  stages  of  the 
permit  process. 

One  commenter  suggested  that  the 
provision  holding  permit  issuance  in 
abeyance  exceeded  the  provisions  of 
404(c)  because  it  allowed  a  veto  before 
EPA  had  completed  the  formalities  of 
404(c).  EPA  disagrees.  All  that  is 
involved  is  a  temporary  delay  by  the 
Corps  in  completing  its  permit  decision, 
a  delay  allowed  by  the  Corps’ 
regulations;  there  is  no  veto  of  the  site, 
just  as  there  is  no  veto  of  the  site  when 
permit  issuance  is  delayed  while  an  EIS 
is  being  prepared  or  while  the  objections 
of  other  Federal  agencies  are  elevated  to 
headquarters  for  resolution. 

Public  Notice  Provisions 

Some  commenters  suggested  that 
notice  of  the  final  determination  as  well 
as  the  proposed  determination  and 
hearing  be  required  to  be  published  in 
the  Federal  Register.  EPA  agrees  and 
has  changed  $  231.6  accordingly. 

It  was  also  suggested  that  public 
notices  be  mailed  to  landowners  who 
might  be  affected  by  a  404(c)  action. 

EPA  has  added  “owner  of  record  of  the 
site”  to  the  list  of  recipients  in 
§  231.3(d). 

It  was  also  suggested  that  the 
Regional  Administrator  notify  the 
landowner  and  applicant,  if  any,  when 
he  notifies  the  permitting  authority  of 
his  intention  to  issue  a  notice  of 
proposed  determination  under 
§  231.3(a).  Since  EPA  agrees  that  it 
would  be  appropriate  to  include  such 
parties  in  discussions  of  possible 
corrective  action,  their  names  have  been 
added  to  §§  231.3(a)(1)  and  to  231.6. 

Another  commenter  suggested  that  the 
public  notice  of  the  proposed 
determination  be  required  to  specify 
what  sections  of  the  404(b)(1)  guidelines 
would  be  violated  if  the  site  were 
specified  as  a  disposal  site.  EPA  feels 
that  it  would  be  more  useful  to  the 
public  to  have  a  summary  of  the  facts  on 
which  the  proposed  determination  was 
based,  and  a  description  of  the  site  and 
nature  of  the  proposed  discharge,  as 


presently  required,  so  this  change  has 
not  been  made. 

It  was  also  suggested  that  the  public 
notice  contain  a  legal  or  other  precise 
description  of  the  site  location.  Section 
231.3(b)(2)  has  been  reworded  to  clarify 
the  intent  that  the  area  in  question  be 
clearly  identified.  As  rewritten,  the 
section  reads:  “The  location  of  the 
existing,  proposed,  or  potential  disposal 
site  and  a  siunmary  of  its 
characteristics.” 

Another  commenter  suggested  that  the 
public  notice  should  state  that  anyone 
has  a  right  to  request  a  public  hearing. 
While  EPA  considered  diat  to  be 
implicit  in  S  231.3(b)(4),  the  wording  has 
been  changed  to  “A  brief  description  of 
the  right  to,  and  procedures  for 
requesting,  a  public  hearing,”  to  make  it 
more  explicit. 

Another  commenter  suggested  that  the 
notice  contain  the  name  of  the  applicant, 
if  any,  and  this  has  been  added.  'This 
commenter  also  suggested  that  the 
notice  contain  a  brief  siunmary  of  the 
position  taken  by  the  District  Engineer 
or  the  state.  EPA  has  not  adopted  this 
suggestion  for  several  reasons.  First,  the 
position  of  the  permitting  agency  is 
generally  irrelevant  to  the  question  to  be 
determined  by  EPA  under  404(c). 

Second,  at  least  where  there  is  a 
pending  application,  the  very  issuance 
of  the  notice  means  that  the  permitting 
authority  is  still  considering  some  kind 
of  permit.  Third,  it  would  be 
inappropriate  for  EPA  to  try  to  further 
characterize  the  position  of  the 
permitting  authority  while  that  agency 
still  has  an  opportunity  to  change  its 
mind. 

Hearings  and  Administrative  Record 

EPA  adopted  a  suggestion  that  the 
hearings  be  held  in  the  vicinity  of  the 
affected  site  where  practicable,  and 
amended  S  231.4(b)  accordingly. 

Another  commenter  suggested  that 
EPA  establish  criteria  in  the  final 
regulations  on  just  what  constitutes 
“significant  interest”  Warranting  a 
hearing.  While  EPA  finds  nothing  wrong 
with  the  criteria  suggested  by  the 
commenter,  there  is  no  need  to  expand 
the  regulations  to  list  criteria  for  this 
judgment,  since  the  judgment  is  really 
one  made  by  applying  common  sense  to 
the  particular  facts  of  a  given  situation. 

Several  people  criticized  the 
vagueness  of  “reasonable  time”  for  the 
close  of  the  hearing  record.  As 
explained  above  under  “Delay,”  EPA 
has  added  a  specific  time  limit 

One  conunenter  suggested  language  to 
clarify  the  scope  of  comments.  EPA 
modified  the  suggested  language  and 
inserted  the  following  in  the  regulation: 
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(I  231.4(a))  During  this  period  any 
interested  person  may  submit  written 
comments  on  the  proposed  determination. 
Comments  should  be  directed  to  whether  the 
proposed  determination  should  become  the 
final  determination  and  corrective  actions 
which  could  be  taken  to  reduce  the  adverse 
impact  of  the  discharge. 

One  commenter  objected  that  the 
hearing  record  would  be  one-sided  and 
unfair  because  it  would  reflect  only  data 
which  supported  EPA.  This  objection 
overlooks  the  critical  fact  that  under  the 
regulations  anyone  who  has  relevant 
data  has  an  opportunity  to  place  it  in  the 
record  and  to  have  it  considered  by 
EPA. 

Another  commenter  asked  why  the 
Corps  record  is  not  always  required  to 
be  part  of  the  administrative  record,  that 
is.  why  only  "when  possible."  EPA  used 
that  phrase  because  there  may  be  times 
when  there  is  no  Corps  record  because 
there  is  no  permit  application. 

Two  conunenters  made  diametrically 
opposed  observations  about  the  possible 
duplicativeness  of  EPA  and  Corps 
proceedings.  One  suggested  that  they 
were  so  duplicative  that  S  §  231.3  and 
231.4  should  be  deleted  as  unnecessary. 
This  suggestion  ignores  the  explicit 
statutory  requirement  that  there  be 
notice  and  opportunity  for  hearing  in 
coimection  with  the  404(c) 
determination.  The  other  disputed  the 
duplicativeness  of  the  hearings  in 
arguing  that  joint  hearings  are  not 
appropriate.  While  EPA  supports  the 
principle  of  joint  hearings  where 
feasible,  it  is  recognized  that  they  are 
not  always  appropriate  and  that  they 
should  not  be  held  when  either 
participating  agency  objects. 

Recommended  Determination 

One  commenter  pointed  out  that  the 
recommended  determination  was  not 
required  under  the  regulations  to 
contain  a  statement  of  evidence 
supporting  the  reconunendation.  While 
declining  to  require  a  detailed  citation  to 
the  record,  EPA  has  added  a 
requirement  that  the  recommended 
determination  include  a  statement  of 
reasons. 

Tuial  Determination 

A  couple  conunenters  suggested  that 
the  Regional  Administrator  should  make 
the  final  determination  to  save  time. 
While  this  suggestion  has  some  merit 
and  is  one  EPA  may  entertain  at  a  later 
date,  we  feel  that  in  the  initial  years  of 
implementation  of  404(c)  it  is  more 
important  to  centralize  the  final 
determination  to  ensure  consistency  and 
to  set  some  precedents  for  future 
guidance.  At  the  same  time,  the  Regional 
Administrator  should  not  be  eliminated 


either,  because  he  is  the  logical  person 
to  make  the  proposed  determination  and 
conduct  the  hearing. 

Some  conunenters  objected  to  the  lack 
of  public  input  into  the  Administrator's 
decision  whether  to  review  the  Regional 
Administrator’s  withdrawal  of  a 
proposed  determination.  EPA  decided  to 
provide  for  notice  to  those  persons  who 
commented  on  the  proposed 
determination  or  who  participated  in  the 
hearing,  to  give  them  an  opportunity  to 
submit  written  recommendations 
concerning  review. 

One  commenter  also  asked  for  an 
opportunity  for  public  comment  on  any 
corrective  action  which  may  be 
proposed  by  the  permitting  authority 
during  the  consultative  process,  where 
the  efiect  of  such  corrective  measures  is 
to  obviate  the  need  for  404(c)  action. 
EPA  feels  that  in  such  a  situation,  it 
would  be  more  appropriate  for  the 
public  comment  to  come  as  part  of  the 
permit  process  rather  than  the  404(c) 
procedure,  since  it  will  be  the  pen^tting 
authority  who  will  have  the 
responsibility  for  incorporating 
appropriate  corrective  measures  into  a 
permit 

Consistency  with  Coastal  2lk>ne 
Management 

Some  conunenters  were  concerned 
.that  404(c)  vetos  might  lead  to  results 
which  were  inconsistent  with  C2^ 
plans.  Ordinarily,  this  should  not  be  a 
problem,  if  CZM  plans  are  well 
conceived.  However,  where  a  conflict 
arises  because  the  C^f  plan  was  not 
based  on  project-specific 
considerations,  the  concerns  of  404(c) 
have  priority  over  the  provisions  of  the 
plan.  The  CZM  Act  provides  (16  U.S.C. 
1456(f))  that  “nothing  in  this  chapter 
shall  in  any  way  affect  any  requirement 
(1)  established  by  the  Clean  Water  Act 
or  (2)  established  by  the  Federal 
government  *  *  *  pursuant  to  any  such 
Act.”  In  short,  a  well-designed  CZM 
plan  will  itself  prohibit  or  prevent  many 
of  the  adverse  effects  whi^  might 
otherwise  require  404(c)  action,  but  in 
those  few  instances  where  the  plan  is 
insufficiently  protective.  Congress  has 
clearly  authorized  EPA  to  maintain  the 
stricter  standards  of  the  Clean  Water 
Act. 

Significant  Comments  on  Other  Issues 

One  commenter  expressed  concern 
that  404(c)  was  not  designed  to  handle 
emergencies,  such  as  pipeline  repairs, 
where  the  environmental  consequence 
of  vetoing  the  discharge  might  be  worse 
than  that  of  the  discharge  itself.  EPA 
feels  that  the  authority  to  "restrict" 
rather  than  “prohibit"  can  be  used  to 
handle  this  situation.  For  example,  if  a 


pipeline  already  crosses  a  site  which  is 
proposed  to  be  barred  as  a  disposal  site 
in  the  future,  the  Administrator  could 
simply  restrict  permissible  discharges  to 
those  associated  with  necessary 
pipeline  repairs  (subject  to  whatever 
additional  conditions  the  Corps  or  state 
might  impose  during  the  permit  process). 

A  number  of  conunenters  seemed  to 
be  objecting  to  the  whole  idea  of  EPA 
exercising  a  veto  over  discharges  of 
dredged  or  fill  material.  Congress  gave 
EPA  such  authority,  and  presumably 
intended  EPA  to  use  it.  as  an  additional 
safeguard  for  the  waters  of  the  United 
States.  While  Congress  had  faith  in  the 
Corps’  administrative  experience,  it 
recognized  EPA  as  the  "environmental 
conscience”  of  the  Clean  Water  Act. 
While  it  is  true  that  404(c)  has  not  been 
used  yet.  the  fact  that  it  has  been 
available  has  had  a  deterrent  effect  and 
at  least  some  conunenters  argued  that  it 
should  have  been  used  in  a  number  of 
instances. 

Three  conunenters  asked  that  the 
regulations  be  amended  to  provide  a 
formal  procedure  for  petitioning  EPA  to 
initiate  404(c)  actions.  Anyone  has  a 
right  to  contact  EPA  and  suggest  that  it 
take  action  whether  or  not  there  is  a 
formal  procedure  in  the  regulations. 
However,  a  formal  procedure  might 
foster  a  somewhat  adversarial 
relationship,  and  might  lead  to  the 
regional  404  staff  being  swamped  with 
requests  to  protect  valuable  aquatic  and 
wetland  resources  in  advance  of  permit 
applications  being  filed.  However, 
because  of  limited  manpower,  EPA  will 
have  to  focus  first  on  areas  which  are  in 
more  immediate  danger  of  destruction — 
e.g.  those  covered  by  a  pending 
application  to  discharge.  Therefore,  EPA 
does  not  think  it  appropriate  at  this  time 
to  require  inclusion  of  a  formal 
procedure  for  petitioning  EPA  to  initiate 
404(c)  actions. 

One  commenter  suggested  that  EPA 
emphasize  that  the  availability  of  404(c) 
does  not  lessen  its  authority  to  take 
enforcement  action  under  section  309. 
EPA  feels  is  sufficient  to  note  here  that 
section  404(n)  provides  that  “Nothing  in 
this  section  shall  be  construed  to  limit 
the  authority  of  the  Administrator  to 
take  action  pursuant  to  section  309  of 
this  Act." 

One  commenter  suggested  that  the 
regulations  should  provide  that  a  section 
404(c)  prohibition  would  also  serve  as  a 
prohibition  against  activities  regulated 
under  section  402,  RCRA,  and  UlC 
program.  EPA  has  not  done  so,  for  two 
reasons.  First,  the  activities  under  those 
programs  have  their  own  impacts  and 
standards,  which  are  not 
interchangeable  with  those  of  the  404 
program.  Second,  even  if  such  a 
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suggestion  was  valid,  it  would  result  in 
such  a  change  in  scope  of  these 
regulations  tiiat  public  comment  should 
be  sought  before  incorporating  it. 

Some  commenters  suggested  that  the 
regulations  should  require  EPA  to 
consult  with  and  to  pay  due  respect  to 
the  views  of  the  Fish  and  Wildlife 
Service.  EPA  feels  that  the  existing 
regulations  already  give  the  Service  an 
opportunity  to  comment  and  be  heard. 
Also,  §  231.3(d)(2)  expressly  provides 
that  copies  of  public  notices  are  to  be 
mailed  to  the  Service.  EPA  has  worked 
closely  with  Fish  and  Wildlife  Service  in 
the  past  and  expects  this  cooperation  to 
continue  in  the  future. 

One  commenter  suggested  that  the 
regtdations  should  state  that  the  Corps 
of  Engineers  cannot  override  a  section 
404(c)  veto  by  the  Administrator.  EPA 
feels  that  this  is  a  clear  from  the  statute, 
that  it  is  understood  by  all  agencies 
concerned,  and  that  there  is  no  need  for 
including  it  in  the  text  of  the 
regulations. 

One  commenter  took  the  position  that 
EPA  should  be  required  to  state 
affirmatively  that  it  has  no  objection 
before  the  Corps  may  issue  a  section  404 
permit  Such  a  requirement  goes  beycmd 
the  needs  of  section  404(c),  since  some 
of  EPA’s  ojections  to  permits  are  based 
on  grounds  that  are  outside  the  scope  of 
section  404(c).  This  suggestion  thus 
seems  to  be  a  matter  which  would  be 
more  appropriately  addressed  in 
comments  on  the  Corps’  upcoming 
revisions  to  their  regidations.  In 
addition,  EPA  notes  that  such  a 
requirement  would  result  in  a  lot  of 
unnecesary  paperwork  and  would  have 
a  potential  for  delay  since,  in  the  case  of 
the  vast  majority  of  permits  which  8U« 
issued,  EPA  has  no  objections  or  its 
objections  are  resolved  before  the  Corps 
announces  its  intention  to  issue  the 
permit. 

Scope  of  the  Regulations 

The  regulations  describe  how  the 
Administrator's  authority  under  404(c)  is 
to  be  exercised.  The  following  is  a 
summary  of  the  process. 

Under  $  231.3  of  the  regulations, 
section  404(c)  proceedings  begin  when 
the  Regional  Administrator  issues  a 
proposed  determination  that  a  site 
should  be  prohibited,  withdrawn,  or 
restricted  for  use  as  a  disposal  site 
because  of  unacceptable  adverse 
environmental  eff^s.  This  proposed 
determination  does  not  represent  a 
judgment  that  discharge  of  dredged  or 
fill  material  will  result  in  unacceptable 
adverse  effects;  it  merely  means  that  the 
Regional  Administrator  believes  that  the 
issue  should  be  explored.  The  Regional 
Administrator  then  consults  with  the 


Corps,  or,  in  the  case  of  a  site  covered 
by  a  state  program,  with  the  state  and,  if 
no  corrective  actions  are  agreed  upon, 
he  issues  a  public  notice,  inviting  public 
comments  on  the  proposed 
determination.  The  Corps  has  agreed 
that  if  there  is  a  permit  application 
pending,  such  notice  will  serve  to  stay 
its  issuance  of  the  permit. 

If  there  is  enough  interest  the 
Regional  Administrator  or  his  designee 
holds  a  public  hearing  imder  §  231.4  to 
supplement  the  public  comments.  (If  the 
Corps  or  a  State  plans  a  hearing  on  a 
permit  application,  its  hearing  and  the 
EPA  hearing  may  be  consolidated  if  the 
agencies  agree).  After  the  comment 
period  and  the  hearing,  if  one  is  held, 
the  Regional  Administrator  or  his 
designee  reviews  the  information 
available  to  him  and  decides  whether  to 
withdraw  his  proposed  determination  to 
prohibit  or  withdraw  a  site  (S  231.5).  If 
he  withdraws  the  proposed 
determination,  he  gives  public  notice  of 
that  step,  and  the  matter  drops  (unless 
the  Administrator  decides  to  review). 
Otherwise  the  Regional  Administrator 
or  his  designee  sends  a  “recommended 
determination,”  and  the  record  on  which 
it  was  based,  to  the  Administrator  for  a 
"final  determination.”  The 
Administrator  then  reviews  that 
material,  gives  the  Corps  and  the  state  a 
final  opportunity  to  take  corrective 
measures,  and  makes  a  final 
determination  whether  a  discharge  of 
dredged  or  fill  material  will  result  in 
unacceptable  adverse  effects  warranting 
the  prohibition  or  restriction  of  the 
disposal  site.  This  determination  and 
reasons  therefor  are  then  made  public. 

(§  231.6) 

The  regulations  also  include  a 
provision  for  emergency  suspension  of  a 
permit  pending  404(c)  procedures. 

Where  there  is  imminent  danger  of 
irreparable  harm  to  the  environment  and 
the  public  interest  requires,  the 
Administrator  may  ask  the  Corps  or 
state  to  suspend  an  existing  permit 
under  the  Corps'  regulations  (33  CFR 
325.7)  and/or  may  go  to  Court  under 
section  504  of  the  CWA.  It  is  expected 
that  the  suspensions  will  be  infrequent, 
since  it  is  EPA’s  policy  to  try  to  resolve 
environmental  problems  before  permits 
are  issued. 

Evaluation  Plan 

Executive  Order  12044  requires  that 
each  new  proposed  regulation  be 
accompanied  by  a  plan  to  evaluate  its 
effectiveness  and  the  continued  need  for 
the  regulation.  The  404  section  of  the 
Office  of  Water  Planning  and  Standards 
will  be  responsible  for  completing  an 
evaluation  of  these  regulations  within  4 
years  of  their  effective  date.  The 


evaluation  will  assess  the  sucess  or 
failure  of  the  regulations  in  providing 
expeditious,  fair,  and  informed  decision¬ 
making  imder  404(c),  and  will  be  based 
on  an  analysis  of  the  track  record  of 
404(c)  proceedings  under  these 
regulations. 

Regulatory  Analysis 

Because  the  number  of  section  404(c) 
actions  is  expected  to  be  small  and 
because  actions  are  unlikely  to  be 
concentrated  in  a  particular  industry  or 
locality,  these  regulations  should  not 
have  major  economic  consequences 
within  the  meaning  of  Executive  Order 
12044. 

Dated  Septermber  27, 1979 
Douglas  M .  Costle, 

Administrator. 

Accordingly.  40  CFR  Chapter  I  is 
amended  by  adding  a  new  “Part  231 — 
Section  404(c)  Procedures”  to  read  as 
follows: 

PART  231— SECTION  404(c) 
PROCEDURES 

231.1  Purpose  and  scope. 

231.2  De^tions. 

231.3  Procedures  for  proposed 
determinations. 

231.4  Public  comments  and  hearings. 

231.5  Recommended  determination. 

231.6  Administrator's  final  determinations. 

231.7  Emergency  procedure. 

231.8  Extension  of  time. 

Authority:  33  U.S.C.  1344(c). 

S  231.1  Purpose  and  scops. 

(a)  The  Regulations  of  this  part 
include  the  procedures  to  be  followed  by 
the  Environmental  Protection  agency  in 
prohibiting  or  withdrawing  the 
specification,  or  denying,  restricting,  or 
withdrawing  the  use  for  specification,  of 
any  defined  area  as  a  disposal  site  for 
dredged  or  fill  material  pursuant  to 
section  404(c)  of  the  Clean  Water  Act 
( “CWA”),  33  U.S.C.  1344(c).  The  U.a 
Army  Corps  of  Engineers  or  a  state  with 
a  404  program  which  has  been  approved 
under  se^on  404(h)  may  grant  permits 
specifying  disposal  sites  for  dredged  or 
fill  material  by  determining  that  ffie 
section  404(b)(1)  Guidelines  (40  CFR 
Part  230)  allow  specification  of  a 
particular  site  to  receive  dredged  or  fill 
material.  The  Corps  may  also  grant 
permits  by  determining  that  the 
discharge  of  dredged  or  fill  material  is 
necessary  under  the  economic  impact 
provision  of  section  404(bK2).  Under 
section  404(c),  the  Administrator  may 
exercise  a  veto  over  the  specification  by 
the  U.S.  Army  Corps  of  Engineers  or  by 
a  state  of  a  site  for  the  dis^arge  of 
dredged  or  fill  material.  Hie 
Adm^strator  may  also  prohibit  the 
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specification  of  a  site  under  section 
404(c)  with  regard  to  any  existing  or 
potential  disposal  site  befbre  a  permit 
application  has  been  submitted  to  or 
approved  by  the  Corps  or  a  state.  The 
Administrator  is  authorized  to  prohibit 
or  otherwise  restrict  a  site  whenever  he 
determines  that  the  discharge  of 
dredged  or  fill  material  is  having  or  will 
have  an  “unacceptable  adverse  effect” 
on  municipal  water  supplies,  shellfish 
beds  and  fishery  areas  [including 
spawning  and  breeding  areas),  wildlife, 
or  recreational  areas.  In  making  this 
determination,  the  Administrator  will 
take  into  account  all  information 
available  to  him,  including  any  written 
determine f;on  of  compliance  with  the 
section  404(b)(1)  Guidelines  made  in  40 
CFR  Part  230,  and  will  consult  with  the 
Chief  of  Engineers  or  with  the  state. 

(b)  These  regulations  establish 
procedures  for  the  following  steps; 

(1)  The  Regional  Administrator’s 
proposed  determinations  to  prohibit  or 
withdraw  the  specification  of  a  deHned 
area  as  a  disposal  site,  or  to  deny, 
restrict  or  withdraw  the  use  of  any 
defined  area  for  the  discharge  of  any 
particular  dredged  or  fill  material; 

(2)  The  Regional  Administrator's 
recommendation  to  the  Administrator 
for  determination  as  to  the  specification 
of  a  defined  area  as  a  disposal  site. 

(3)  The  Administrator's  final 
determination  to  affirm,  modify  or 
rescind  the  recommended  determination 
after  consultation  with  the  Chief  of 
Engineers  or  with  the  state. 

(c)  Applicability:  The  regulations  set 
forth  in  this  part  are  applicable 
whenever  the  Administrator  is 
considering  whether  the  specification  of 
any  defined  area  as  a  disposal  site 
should  be  prohibited,  denied,  restricted, 
or  withdrawn.  These  regulations  apply 
to  all  existing,  proposed  or  potential 
disposal  sites  for  discharges  of  dredged 
or  fill  material  into  waters  of  the  United 
States,  as  defined  in  40  CFR  230.2. 

§  231.2  Oatlnltions 

For  the  purposes  of  this  part,  the 
definitions  of  terms  in  40  CFR  230.2  shall 
apply.  In  addition,  the  term: 

(a)  "Withdraw  specification”  means 
to  remove  from  designation  any  area 
already  specified  as  a  disposal  site  by 
the  U.S.  Army  Corps  of  Engineers  or  by 
a  state  which  has  assumed  the  section 
404  program,  or  any  portion  of  such 
area. 

(b)  “Prohibit  specification”  means  to 
prevent  the  designation  of  an  area  as  a 
present  or  future  disposal  site. 

(c)  "Deny  or  restrict  the  use  of  any 
defined  area  for  specification”  is  to  deny 
or  restrict  the  use  of  any  area  for  the 


present  or  future  discharge  of  any 
dredged  or  fill  material. 

(d)  “Person”  means  an  individual, 
corporation,  partnership,  association. 
Federal  agency,  state,  municipality,  or 
commission,  or  political  subdivision  of  a 
state,  or  any  interstate  body. 

(e)  "Unacceptable  adverse  effect" 
means  impact  on  an  aquatic  or  wetland 
ecosystem  which  is  likely  to  result  in 
significant  degradation  of  municipal 
water  supplies  (including  surface  or 
ground  water)  or  significant  loss  of  or 
damage  to  fisheries,  shellfishing,  or 
wildlife  habitat  or  recreation  areas.  In 
evaluating  the  unacceptability  of  such 
impacts,  consideration  should  be  given 
to  th,.  relevant  portions  of  the  section 
404(b)(1)  guidelines  (40  CFR  Part  230). 

(1)  “State”  means  any  state  agency 
administering  a  404  program  which  has 
been  approved  under  section  404(h). 

§  231.3  Procedures  for  proposed 
Oeterminatlcns. 

(a)  If  the  Regional  Administrator  has 
reason  to  believe  after  evaluating  the 
information  available  to  him,  including 
any  record  developed  under  the  section 
404  referral  process  specified  in  33  CFR 
323.5(b),  that  an  “unacceptable  adverse 
effect”  could  result  from  the 
specification  or  use  for  specification  of  a 
defined  area  for  the  disposal  of  dredged 
or  fill  material,  he  may  initiate  the 
following  actions: 

(1)  The  Regional  Administrator  will 
notify  the  District  Engineer  or  the  state, 
if  the  site  is  covered  by  an  approved 
state  program,  the  owner  of  record  of 
the  site,  and  the  applicant,  if  any,  in 
writing  tliat  the  Regional  Administrator 
intends  to  issue  a  public  notice  of  a 
proposed  determination  to  prohibit  or 
withdraw  the  specification,  or  to  deny, 
restrict  or  withdraw  the  use  for 
specification,  whichever  the  case  may 
be,  of  any  defined  area  as  a  disposal 
site. 

(2)  If  within  15  days  of  receipt  of  the 
Regional  Administrator’s  notice  under 
paragraph  (a)(l]  of  this  section,  it  has 
not  been  demonstrated  to  the 
satisfaction  of  the  Regional 
Administrator  that  no  unacceptable 
adverse  effect(s)  will  occur  or  the 
District  Engineer  or  state  does  not  notify 
the  Regional  Administrator  of  his  intent 
to  take  corrective  action  to  prevent  an 
unacceptable  adverse  effect  satisfactory 
to  the  Regional  Administrator,  the 
Regional  Administrator  shall  publish 
notice  of  a  proposed  determination  in 
accordance  with  the  procedures  of  this 
section.  Where  the  Regional 
Administrator  has  notified  the  District 
Engineer  imder  paragraph  (a)(1)  of  this 
section  that  he  is  considering  exercising 
section  404(c)  authority  with  respect  to  a 
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particular  disposal  site  for  which  a 
permit  application  is  pending  but  for 
which  no  permit  has  been  issued,  the 
District  Engineer,  in  accordance  with  33 
CFR  325.8,  shall  not  issue  the  permit 
until  final  action  is  taken  under  this 
Part. 

Comment  In  cases  involving  a 
proposed  disposal  site  for  which  a 
permit  application  is  pending,  it  is 
anticipated  that  the  procedures  of  the 
section  404  referral  process  will 
normally  be  exhausted  prior  to  any  final 
decision  of  whether  to  initiate  a  404(c) 
proceeding. 

(b)  Public  notice  of  every  proposed 
determination  and  notice  of  all  public 
hearings  shall  be  given  by  the  Regional 
Administrator.  Every  public  notice  shall 
contain,  at  a  minimum: 

(1)  An  announcement  that  the 
Regional  Administrator  has  proposed  a 
determination  to  prohibit  or  withdraw 
specification,  or  to  deny,  restrict,  or 
withdraw  the  use  for  specification,  of  an 
area  as  a  disposal  site,  including  a 
summary  of  the  facts  on  which  the 
proposed  determination  is  based; 

(2)  The  location  of  the  existing, 
proposed  or  potential  disposal  site,  and 
a  summary  of  its  characteristics; 

(3)  A  siunmary  of  information 
concerning  the  nature  of  the  proposed 
discharge,  where  ajmlicable; 

(4)  The  identity  of  the  permit 
applicant,  if  any; 

(5)  A  brief  description  of  the  right  to, 
and  procedures  for  requesting,  a  public 
hearing;  and 

(6)  llie  address  and  telephone  number 
of  the  office  where  interested  persons 
may  obtain  additional  information, 
including  copies  of  the  proposed 
determination;  and 

(7)  Such  additional  statements, 
representations,  or  information  as  the 
Regional  Administrator  considers 
necessary  or  proper. 

(c)  In  addition  to  tlie  information 
required  under  paragraph  (b)  of  this 
section,  public  notice  of  a  public  hearing 
held  under  $  231.4  shall  contain  the 
following  information: 

(1)  Reference  to  the  date  of  public 
notice  of  the  proposed  determination; 

(2)  Date,  time  and  place  of  the 
hearing;  and 

(3)  A  brief  description  of  the  nature 
and  purpose  of  the  hearing  including  the 
applicable  rules  and  procedures. 

(d)  The  following  procedures  for 
giving  public  notice  of  the  proposed 
determination  or  of  a  public  hearing 
shall  be  followed: 

(1)  Publication  at  least  once  in  a  daily 
or  weekly  newspaper  of  general 
circulation  in  the  area  in  which  the 
defined  area  is  located.  In  addition  the 
Regional  Administrator  may  (i)  post  a 
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copy  of  the  notice  at  the  principal  office 
of  the  municipality  in  which  the  defined 
area  is  located,  or  if  the  defined  area  is 
not  located  near  a  sizeable  community, 
at  the  principal  office  of  the  political 
subdivision  (State,  county  or  local 
whichever  is  appropriate)  with  general 
jurisdiction  over  the  area  in  which  the 
disposal  site  is  located,  and  (ii)  post  a 
copy  of  the  notice  at  the  United  States 
Post  Office  serving  that  area. 

(2)  A  copy  of  the  notice  shall  be 
mailed  to  the  owner  of  record  of  the  site, 
to  the  permit  applicant  or  permit  holder, 
if  any,  to  the  U.S.  Fish  and  Wildlife 
Service,  National  Marine  Fisheries 
Service  and  any  other  interested  Federal 
and  State  water  pollution  control  and 
resource  agencies,  and  to  any  person 
who  has  filed  a  written  request  with  the 
Regional  Administrator  to  receive 
copies  of  notices  relating  to  section 
404(c)  determinations; 

(3)  A  copy  of  the  notice  shall  be 
mailed  to  the  appropriate  District  and 
Division  Engineerfs)  and  state; 

(4)  The  notice  will  also  be  published 
in  the  Federal  Renter. 

§  23 1.4  Public  comments  and  hearings. 

(a)  The  Regional  Administrator  shall 
provide  a  comment  period  of  not  less 
than  30  or  more  than  60  days  following 
the  date  of  public  notice  of  the  proposed 
determination.  During  this  period  any 
interested  persons  may  submit  written 
comments  on  the  proposed 
determination.  Comments  should  be 
directed  to  whether  the  proposed 
determination  should  become  the  final 
determination  and  corrective  action  that 
could  be  taken  to  reduce  the  adverse 
impact  of  the  discharge.  All  such 
comments  shall  be  considered  by  the 
Regional  Administrator  or  his  designee 
in  preparing  his  recommended 
determination  in  S  231.5. 

(b)  Where  the  Regional  Administrator 
finds  a  significant  degree  of  public 
interest  in  a  proposed  determination  or 
that  it  would  be  otherwise  in  the  public 
interest  to  hold  a  hearing,  or  if  an 
affected  landowner  or  permit  applicant 
or  holder  requests  a  hearing,  he  or  his 
designee  shall  hold  a  public  hearing. 
P'iblic  notice  of  that  hearing  shall  be 
given  as  specified  in  §  231.3(c).  No 
hearing  may  be  held  prior  to  21  days 
after  the  date  of  the  public  notice.  The 
hearing  may  be  scheduled  either  by  the 
Regional  Administrator  at  his  own 
initiative,  or  in  response  to  a  request 
received  during  the  comment  period 
provided  for  in  paragraph  (a)  of  this 
section.  If  no  public  hearing  is  held  the 
Regional  Administrator  shall  notify  any 
persons  who  requested  a  hearing  of  the 
reasons  for  that  decision.  Where 


practicable,  hearings  shall  be  conducted 
in  the  vicinity  of  the  affected  site. 

(c)  Hearings  held  under  this  section 
shall  be  conducted  by  the  Regional 
Administrator,  or  his  designee,  in  an 
orderly  and  expeditious  manner,  A 
record  of  the  proceeding  shall  be  made 
by  either  tape  recording  or  verbatim 
transcript 

(d)  Any  person  may  appear  at  the 
hearing  and  submit  oral  or  written 
statements  and  data  and  may  be 
represented  by  counsel  or  offier 
authorized  representative.  Any  person 
may  present  written  statements  for  the 
hearing  file  prior  to  the  time  the  hearing 
file  is  closed  to  public  submissions,  and 
may  present  proposed  findings  and 
recommendations.  The  Regional 
Administrator  or  his  designee  shall 
afford  the  participants  an  opportunity 
for  rebuttal 

(e)  The  Regional  Administrator,  or  his 
designee,  shall  have  discretion  to 
establish  reasonable  limits  on  the 
nature,  amount  or  form  of  presentation 
of  documentary  material  and  oral 
presentations.  No  cross  examination  of 
any  hearing  participant  shall  be 
permitted,  although  the  Regional 
Administrator,  or  his  designee,  may 
make  appropriate  inquiries  of  any  such 
participant. 

(f)  The  Regional  Administrator  or  his 
designee  shall  allow  a  reasonable  time 
not  to  exceed  15  days  after  the  close  of 
the  public  hearing  for  submission  of 
written  comments.  After  such  time  has 
expired,  unless  such  period  is  extended 
by  the  Regional  Administrator  or  his 
designee  for  good  cause,  the  hearing  file 
shall  be  closed  to  additional  public 
wrritten  comments. 

(g)  No  later  than  the  time  a  public 
notice  of  proposed  determination  is 
issued,  a  Record  Clerk  shall  be 
designated  with  responsibility  for 
maintaining  the  administrative  record 
identified  in  §  231.5(e).  Copying  of  any 
documents  in  the  record  shall  be 
permitted  under  appropriate 
arrangements  to  prevent  their  loss.  The 
charge  for  such  copies  shall  be  in 
accordance  with  the  written  schedule 
contained  in  Part  2  of  this  chapter. 

§  231.5  Recommended  determination. 

(a)  The  Regional  Administrator  or  his 
designee  shall  within  30  days  after  the 
conclusion  of  the  public  hearing  (but  not 
before  the  end  of  the  comment  period), 
or,  if  no  hearing  is  held,  within  15  days 
after  the  expiration  of  the  comment  ■ 
period  on  the  public  notice  of  the 
proposed  determination,  either 
withdraw  the  proposed  determination  or 
prepare  a  recommended  determination 
to  prohibit  or  withdraw  specification,  or 
to  deny,  restrict,  or  withdraw  the  use  for 


specification,  of  the  disposal  site 
because  the  Recharge  of  dredged  or  fill 
material  at  such  site  would  be  likely  to 
have  an  unacceptable  adverse  effect. 

(b)  Where  a  recommended 
determination  is  prepared,  the  Regional 
Administrator  or  his  designee  shall 
promptly  forward  the  reconunended 
determination  and  administrative  record 
to  the  Administrator  for  review,  with  a 
copy  of  the  recommended  determination 
to  the  Assistant  Administrator  for  Water 
and  Waste  Management. 

(c)  Where  the  Regional  Administrator, 
or  his  designee,  decides  to  withdraw  the 
proposed  determination,  he  shall 
promptly  notify  the  Administrator  by 
mail,  with  a  copy  to  the  Assistant 
Administrator  for  Water  and  Waste 
Managemenl  who  shall  have  10  days 
from  receipt  of  such  notice  to  notify  the 
Regional  Administrator  of  his  intent  to 
review  such  withdrawal.  Copies  of  the 
notification  shall  be  sent  to  all  persons 
who  commented  on  the  proposed 
determination  or  participated  at  the 
hearing.  Such  persons  may  submit 
timely  written  recommendations 
concerning  review.  (1)  If  the 
Administrator  does  not  notify  him,  the 
Regional  Administrator  shall  give  notice 
at  the  withdrawal  of  the  proposed 
determination  as  provided  in  S  231.3(d). 
Such  notice  shall  constitute  final  agency 
action.  (2)  If  the  Administrator  does 
decide  to  review,  the  Regional 
Administrator  or  his  designee  shall 
forward  the  administrative  record  to  the 
Administrator  for  a  final  determination 
under  §  231.6.  Where  there  is  review  of 
a  withdrawal  of  proposed  determination 
or  review  of  a  recommended 
determination  under  §  231.6,  final 
agency  action  does  not  occur  until  the 
Administrator  makes  a  final 
determination. 

(d)  Any  recommended  determination 
under  paragraph  (b)  of  this  section  shall 
include  the  following: 

(1)  A  summary  of  the  unacceptable 
adverse  effects  that  could  occur  from 
use  of  the  disposal  site  for  the  proposed 
discharge; 

(2)  Recommendations  regarding  a 
final  determination  to  prohibit,  deny, 
restrict,  or  withdraw,  which  shall 
confirm  or  modify  the  proposed 
determination,  with  a  statement  of 
reasons. 

(e)  The  administrative  record  shall 
consist  of  the  following: 

(1)  A  copy  of  the  proposed 
determination,  public  notice,  written 
comments  on  the  public  notice  and 
written  submissions  in  the  hearing  file; 

(2)  A  transcript  or  recording  of  the 
pubUc  hearing,  where  a  hearing  was 
held; 

(3)  The  recommended  determination; 
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(4)  Where  possible  a  copy  of  the 
record  of  the  Corps  or  the  state 
pertaining  to  the  site  in  question; 

(5)  Any  other  information  considered 
by  the  Regional  Administrator  or  his 
designee. 

§  231.6  Administrator’s  final 
determinations 

After  reviewing  the  recommendations 
of  the  Regional  Administrator  or  his 
designee,  the  Administrator  shall  within 
30  days  of  receipt  of  the 
recommendations  and  administrative 
record  initiate  consultation  with  the 
Chief  of  Engineers,  the  owner  of  record, 
and,  where  applicable,  the  State  and  the 
applicant,  if  any.  They  shall  have  15 
days  to  notify  the  Administrator  of  their 
intent  to  take  corrective  action  to 
prevent  an  unacceptable  adverse 
effect(s),  satisfactory  to  the 
Administrator.  Within  60  days  of  receipt 
of  the  recommendations  and  record,  the 
Administrator  shall  make  a  Hnal 
determination  aftirming,  modifying,  or 
rescinding  the  recommended 
determination.  The  final  determination 
shall  describe  the  satisfactory  corrective 
action,  if  any,  make  findings,  and  state 
the  reasons  for  the  final  determination. 
Notice  of  such  final  determination  shall 
be  published  as  provided  in  §  231.3,  and 
shall  be  given  to  all  persons  who 
participated  in  the  public  hearing. 

Notice  of  the  Administrator’s  final 
determination  shall  also  be  published  in 
the  Federal  Register.  For  purposes  of 
judicial  review,  a  final  determination 
constitutes  final  agency  action  under 
section  404(c)  of  the  Act. 


good  cause,  extend  the  time 
requirements  in  these  regulations? 
Notice  of  any  such  extension  shall  be 
published  in  the  Federal  Register  and,  as 
appropriate,  through  other  forms  of 
notice. 

(FR  Doc.  7».31(M2  Filed  lO-S-79;  8:45  eml 
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§  231.7  Emergency  procedure 
Where  a  permit  has  already  been 
issued,  and  the  Administrator  has 
reason  to  believe  that  a  discharge  imder 
the  permit  presents  an  inuninent  danger 
of  irreparable  harm  to  municipal  water 
supplies,  shellfish  beds  and  fishery 
areas  (including  spawning  and  breeding 
areas)  wildlife,  or  recreational  areas, 
and  that  the  public  health,  interest,  or 
safety  requires,  the  Administrator  may 
ask  the  Chief  of  Engineers  to  suspend 
the  permit  under  33  CFR  325.7,  or  the 
state,  pending  completion  of 
proceedings  und^r  Part  231.  The 
Administrator  may  also  take 
appropriate  action  as  authorized  under 
section  504  of  the  Clean  Water  Act.  If  a 
permit  is  suspended,  the  Administrator 
and  Regional  Administrator  (or  his 
designee)  may,  where  appropriate, 
shorten  the  times  allowed  by  these 
regulations  to  take  particular  actions. 

S  231.8  Extension  of  time 
The  Administrator  or  the  Regional 
Administrator  may,  upon  a  showing  of 
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